HE r01e for which Lord Durham conceived himself to have been cast, when he came to Canada as lord high commissioner in 1888, was one to satisfy his own dreams of magnificence. He was entrusted with large, even despotic, powers. He was to deal with a people cowed into submission by overwhelming military force. No popular assembly was there to thwart, with its obstinate factiousness, the enactment of those measures which would enure for the permanent well-being of the people. A council was imposed on him by his instructions, but it would be one of his own making. But it was at this point that he made his first mistake. The essence of his plan was promptitude. He should have been ready with his blow, while the material was molten and fluid, but he allowed it to cool and harden. Instead of setting out for Canada as soon as he received his orders, he allowed a couple of months to elapse before sailing. This was unfortunate in two aspects. The news from Canada was more reassuring, and the alarm which prevailed in England, a'nd which secured acquiescence in confiding exceptional powers to Durham, began to give way to that spirit of criticism, which it was Durham's nature to provoke. In Canada, also, time was working a change. The feelings of terror and awe, which had been produced by Colborne's stern measures, and which Durham counted upon turning to advantage, were rapidly passing into the sullenness which was the prevailing mood for the next few years. 208 
Durham reached the basin at Quebec on May 27, and landed in the city on the 29th. With him were the three companions of his labours--Charles Buller, member of parliament for Liskeard, Thomas Edward Mitchell Turton, and Edward Gibbon Wakefield. Buller was of the utmost assistance to Durham.
There was much community of outlook between them, and Buller possessed an amiability of disposition, which made him one of the few men who could work advantageously with his imperious chief. Durham's selection of his other two associates brought him little but trouble. Both had, at an earlier period of their lives, brought down on themselves the just reprobation of society. Wakefield, indeed, spent some years in prison on the charge of abduction of a minor, and Turton had appeared in an undesirable light in the divorce court. But notwithstanding their lapses, they were men of integrity as well as of great ability, and they gradually lived down the stigma, which had been cast upon them, through their misconduct. Turton advanced to a judgeship, a knighthood, and, what is perhaps most to the point, a church wardenship with the full approbation of his bishop. With Wakefield's career, we are all sufficiently acquainted to know that he, also, fully made good. But society at large does not perhaps take sufficient account, or indeed is not quite aware, of these honourable efforts towards self-retrieval.
The breaker of its conventions is held an outcast for a much longer time than either a decent charity or justice would warrant. We may deplore its severity, and, in our private stations, set ourselves to counteract it, but politicians under a popular government disregard it at their peril. When Lord Melbourne heard that Durham proposed to take Turton on his staff, he warned Durham that the appointment would meet the disapproval of the government. Without quite committing himself, Durham left/Melbourne under the impression that the views of the government would be respected. When required to reconcile the placing of Turton in his Council and appointing him as one of his secretaries with the more or less explicit understanding with Melbourne, Durham had resort to a certain lack of candour, which is sometimes observed in people obstinately bent on having their own way. He affected to think that, as he paid Turton out of his own pocket, and did not place him on the civil list, the government had nothing to complain about. In Wakefield's case, Durham found on his arrival a positive prohibition from the Colonial Office against his employing Wakefield in any way that would bring his name before the public.
When this was communicated to Wakefield, he took it in good part, and asked only for the opportunity of studying the emigration problem, in which he was greatly interested. Durham assented, and Wakefield accepted the position of adviser to the gentleman appointed as commissioner. The arrangement was advantageous for the country, as the report on immigration, which was entirely Wakefield's work, was one of the most valuable results of the mission.
Sir Charles Lucas, in the capital introduction to his edition of Durham's _Report, thinks it a matter of regret that Durham began his work with so many preconceived opinions. However that may be, there seems scarcely a doubt that, so far as Lower Canada was concerned, the whole Report might have been written before Durham set foot on the wharf at Quebec. Indeed, he received the keynote of his rather imaginative description of the conditions of society in that province, while the vessel was still making its way up the St. Lawrence. Buller states that, as they were beating about in the neighbourhood of Anticosti, they received a file of Quebec newspapers. Among them was one containing an account of a meeting which was held in Quebec on May 30, to consider the question of an address to Durham on his arrival in the city. A discussion arose as to the form the address should take. It was proposed that all references to the questions at issue should be avoided, and that they should confine themselves fo a respectful and congratulatory address. On such an address all, French as well as English, Canadians could combine. Objection was made that it was useless to attempt to draw up any form of address that would command the assent of all classes, for their present troubles arose from a contest between the two races. This assertion was warmly disputed by another speaker, who declared that he had never before heard such an assertion. The contest, he maintained, was not one between races, but between loyal and disloyal. This phrase contest of races--which was emphasized by repetition, furnished Durham just what he wanted for a key note. He put an edge upon it by substituting the phrase "war of races", for "contest of races", and made it the text of which the body of the _Report was but an expansion.
Durham's first act on arriving at Quebec was to make a clean sweep of the machinery he fofind there, and to replace it by a machine of his own. He removed the whole Executive and Legislative Councils, and replaced these by councils each consisting of five members, the majority in both councils being members of his own staff. His proclamation announcing his assumption of the government, expressed confidence in the cordial support of all classes of the people, promised a sympathetic consideration of all proposals of reform of existing institutions, threatened stern measures against violators of the law or enemies of the Crown and Empire, and invited free and unreserved communication from all who had complaints and grievances to submit. Durham was scarcely installed in his office before he was confronted by an incident which compelled him to make an effort to put our relations with the United States on a more satisfactory footing• On the day of his arrival, a number of brigands operating from the United States seized and burned the steamboat Sir Robert Peel, while it was taking in wood at Well's Island. This was but the last of a series of outrages committed by people from the United States border, and, apart from the actual damage done, there was springing up a state of irritation that threatened the peace between the two countries. Durham determined on decisive measures. He offered a large reward for the conviction of the guilty persons, and sent Colonel Grey, his brother-in-law, and one of his staff, to Washington to lay the matter before the president. Colonel Grey was to carry a message of goodwill to the president, to point out to him the dangers involved in these border raids, to intimate that it was Durham's duty to take all necessary measures to protect the citizens of this country from these lawless acts, and to invite the co6peration of the United States government, so far as the citizens of that country were involved. The mission was entirely successful, and the course pursued by Durham on this and on other occasions, when he came into direct contact with citizens of the United States, did much to induce a more friendly feeling on the part of the government and people of the United States towards this country.
This was Durham at his best, and it shows what he might have accomplished if considerations of a personal nature had not so often cropped up to obscure the line of his duty. After Colonel Grey had been dispatched to Washington, Durham set up several commissions of enquiry to report on the various phases of the national life, and then plunged into the ordinary work of administration with a zest for detail that was scarcely admirable in so great a functionary. Many of the things that engaged his attention would to-day have been relegated to junior clerks. The larger proportion of the despatches sent out from any offices of government are concerned with matters either of mere routine or of petty importance, and those issuing from Durham's office were no exception. But he wrote the drafts of much the greater part of these as well as of the more important ones. An official at this distance of time cannot help wondering whether the governor-general and high commissioner could not have found subjects to engage him more befitting his great responsibilities.
As a preliminary to his remedial measures, Durham had the extremely important task of disposing of those persons, who had been responsible for the rebellion, part of whom were confined in Canadian jails, and part were fugitives dwelling in the United States. Buller in his ...qkelch observes that this was a matter wholly foreign to the true purpose of the mission, and that it had been thrown on Durham by the timidity of Colborne. This is an entirely inaccurate statement. Durham's plans for dealing with these difficult cases were of the first order in their conception. He realized that, of those in custody, all but a very few were mere followers and tools of their leaders, and that every consideration of sound policy demanded that they should be set at liberty. He was, also, persuaded that it would be vain to look for the conviction by the ordinary modes of the law, of those whom he deemed it necessary to bring to trial. He had no desire that they or those in the United States should suffer the penalty of death, but he was resolved that they should be harmless for evil. If the whole group were out of the country, and compelled to stay out, he would have fully achieved his object.
A confession of guilt having been obtained from the prisoners, Durham had an ordinance approved by his Special Council, condemning the prisoners to exile in Bermuda, and imposing the penalty of death on any of them, or of the fugitives in the United States, who should be found on Canadian territory without the permission of the governor.
Durham was elated with his success in the handling of this delicate business, and his gratification was fully shared by Lord Melbourne, the prime minister, and by Lord Glenelg, though both intimated a fear that his measure might not be free from legal Whether this was entirely satisfactory to Melbourne, we have no means of knowing, but he thought he had gained his main point, which was that while Durham might employ Turton in some personal and private capacity, Turton's name would not be identified with the mission entrusted by the government to Lord Durham. Durham was, however, an incalculable being, as none knew better than Melbourne, and while expressing his belief in the House of Lords that Turton would receive no public appointment in Canada, he deemed it well to write to Durham, and tell him plainly the government's views on the subject. When Melbourne's letter was communicated to Turton by Durham, Turton, in a letter marked by much good feeling, resigned his appointment. But Durham would not hear of it. His head was down, and he would defy Melbourne. In his reply to Melbourne, he said that the appointment had been made before the letter reached him, and he would not recede from it. The ministers, he said, are asked for no sanction or salary. Turton had no office or pay under the ministry. He was Durham's own secretary. Durham was obliged to give Turton the official title appearing in the Gazette in order that the latter might communicate with the lawyers in the province.
Unless Durham utterly refused to recognize his duty as a subordinate to the government, and there is much evidence that such was the case, he could not himself have been satisfied with this answer. He was well aware of the government's objection to having Turton attached to the mission, and that the question as to who paid Turton or whether he was paid at all was a matter of no moment. The registration of Turton's name in the Gazette as one of the secretaries of the government and as an executive councillor was the rock of offence, and an implicit violation of the pledge exacted from him by the prime minister.
Buller, who in all matters concerning Durham's credit is to be taken with more than ordinary caution, goes further than Durham ventured to go in defence of this transaction. He himself regretted Durham's course, which, as he says, was the occasion of so much subsequent annoyance and evil, but he declares that there was the clearest understanding respecting the terms upon which Turton was to go out. He says that it was distinctly arranged between the ministers and Durham that though the appointment was not to be made by ministers or in England, Mr. Turton was to go out with the party, and it was to be left to Durham to appoint him to office on his own responsibility after their arrival in Canada. Both Lord Melbourne and Lord Glenelg categorically deny that there was any such understanding, and declare that they had no knowledge that such an appointment was to be made. Lord Melbourne clinches the point in a manner that will appeal to the common sense of most of us. "If," he said, "public feel'rag here was such as to render it advisable that no appointment should be made here before you went, you could not suppose that it could either be satisfied or evaded by making the appointment upon the other side of the water." Melbourne did not consider it in the public interest to push the issue to an extreme, but left the subject with the expression of an assurance that Durham would not put Turton forward in any more prominent situation, or place him in any other post of trust or dignity. Durham disregarded even this injunction, for, in forming his Court of Appeal, he made Turton a member of it.
Melbourne was smarting under the castigation he had suffered at the hands of Lord Brougham, when he wrote to Durham that it was incredible that a man of common sense should show such an ignorance or such a disregard of public feeling and opinion as he had done in this instance.
The correspondence from which these quotations are made was private and not, in the strict sense, official, but there was an interchange of despatches of an official character on the subject, which makes painful reading. On July 4, Lord Glenelg in acknowledging Durham's first despatches expressed warm approval of the proclamation, and had no criticism to make of Durham's Council, except the appointment of Turton, which was viewed by the government "with surprise and regret". An explanation was awaited. Durham retorted with a rigour which would have been effective enough as a reply in parliament, but which was quite unbecoming in a despatch to his official chief. Observing that Turton was his own secretary and not the provincial or civil secretary, and intimating that the appointment was none of the government's business, he in turn expressed his "surprise and regret" at the tone adopted by the government in the debate. While, he said, the highest situations in the Empire have been, and still are, held by those who have been convicted of the offence laid at Turton's door, it was unjust to denounce and devote to destruction the holder of a petty office merely because he was without political friends and family. Durham repeated his surprise and regret that the government did not at the outset expose the hypocrisy of the proceedings a'nd attribute it to its true canute--the desire to embarrass political opponents and without regard for that morality which had been repeatedly violated, without compunction or remonstrance.
Glenelg made no reply at the tiptoe, but some months later, when Durham brought the matter up again, Glenelg stated that the despatch was not answered because such a correspondence would have involved a wide departure from the ordinary rules of official communications; moreover, it could not fail to cause needless pain to the individual concerned.
The note in this last phrase is so characteristic of Glenelg, that it may be worth while to turn aside from the governorgeneral for a moment and consider his official chief--the secretary of state. Glenelg is not one of those who have emerged triumphantly from his passage through that distressful period. It was his lotq a hard lot--to guide the course of imperial policy during a time which he described as "more arduous and more critical than any which had occurred since the war of the American Revolution."
In the opinion of his contemporaries, even of his political associates, he was unequal to the great occasion, and he was virtually thrust the justice of the verdict against him, but no man can rise from their perusal without feeling that he has been looking into the mind of a great gentleman. Conciliation was the key note of his policy, a key note in harmony with the dictates of his head and his heart alike. To satisfy the Canadians, he was prepared to make any sacrifice, excepting that of the honour of the Crown and the integrity of the Empire. But a policy of conciliation is the most difficult of all policies to pursue consistently. It is certain to disgust one's friends who are pining to see the foot set down resolutely, and it is apt to deceive the others, who may incline to regard it as weakness. Lord Aberdeen, noting the uncompromising and aggressive disposition of the Nationalists, suggested that it was due to Glenelg's "squeezability". Glenelg's policy had, however, the advantage that when the limits of conciliation had been reached, and sterner measures became necessary, he had put his opponents thoroughly in the wrong, and had engaged general acquiescence and sympathy when he had recourse to other methods to restore settled conditions.
Not the least of Glenelg's difficulties in the prosecution of his policy was to secure the effective cosperation of the local governors. Lord Gosford was open to no criticism in this respect, but Sir John Colborne and his successor in Upper Canada, Sir Francis Head, were in their different ways causes of great vexation.
A chief anxiety of Glenelg's was to obtain full and accurate information of conditions in the Canadas.
Here Colborne failed him.
In accepting the governorship of Upper Canada, Colborne stepped into an atmosphere of agitation, and soon became acclimatized. When the storm raged more fiercely than usual, he was sure that it would abate before very long, and it gave him little anxiety. The consequence was that Glenelg was left in a large measure in ignorance of the extent of the disaffection in the province, and when the news reached him, he brought home to Colborne his shortcomings in terms the effect of which was heightened by their studious courtesy and moderation. Colborne resented the criticism, and in the ensuing correspondence went so far as to say that, unless Glenelg owned himself to having been unjust, he desired to have no more communication with him, either public or private, and sent in his resignation. The correspondence Glenelg declared had caused him great pain, on account of the high regard in which he held Colborne, but he was not to be moved from his position, and he restated the facts establishing Cotborne's delinquency with a cogent dispassionateness that should have The tale of Glenelg's official decapitations was not yet complete. A more distinguished head was being made ready for its fate by its perverse possessor. Before, however, setting his feet on the path which could lead to but one end, Durham gave the government at home a taste of his quality, in the special capacity in which he had been sent out. On August 0, he transmitted to the colonial secretary his preliminary report on the social and political conditions of Lower Canada. It is a very important document, since it gives in outline the views, which he expanded on this part of his subject in his Report. The draft in the Public Archives is in his own handwriting, a fact which excludes speculation as to the authorship of the despatch. It is a very difficult utterance to characterize. I have read it many times, and, I think, with steadily diminishing satisfaction. As one manages, through familiarity, to withdraw himself from the glamour of Durham's impressive, confident eloquence, and recovers sufficiently to allow his common sense to resume its reig n , he is apt to be at first sceptical and then hostile and perhaps unjust to Durham. P/t th• time Durham was putting the finishing touches on this report, the storm which had been brewing for him ever since his ill-considered action regarding Turton, burst forth with great violence. When his despatch relating the measures he had taken to restore the peace of the province reached London, great satisfaction was expressed in the government circle. Lord Melbourne at once laid before the Queen Durham's private letter to him, and Her Majesty was much gratified. He, himself, was happy that Durham had settled the very dfficult question of the prisoners and settled it so well. Glenelg was equally warm in his praise. All reasonable people, here, he declared, approved of Durham's conduct. His colleagues and he himself entirely approved. These friendly words of Durham's two official chiefs were, however, tempered by a slight misgiving. They both put warning fingers on that part of the ordinance confining the prisoners in Bermuda, and intimated that it might raise a difficulty.
This was no overstatement. The Opposition were much better primed for an effective blow, than the government were to resist it. They were informed of many details which Durham had heedlessly omitted from his despatch. The agent for the French Canadians, John Arthur Roebuck, was in constant communication with his principals in Canada, and the information he received was passed on to Brougham and his friends in the House of Lords. After a preliminary skirmish on July 31 on the part of Lords Brougham, Ellenborough, and Lyndhurst--three of the most eminent lawyers in the kingdom--, a set attack was made on the ordinance on August 7. To keep the terms of the ordinance clearly before our minds, we shall remember that it was divided into two parts. The first part condemned eight self-confessed rebels to exile in Bermuda, there to be subject to such restraints as might be necessary to prevent their return to Lower Canada. The second part prohibited the return of those who were charged with high treason and had fled the province, on pain of death in case of their unsanctioned return.
The first part, so far as it concerned the restraint of the exiles in Bermuda, was admittedly illegal. No person, not even Durham, contended that the ordinance conferred power to hold the prisoners in the island against their will. But Brougham went further. He declared that the second part had as little legal foundation as the first. The Special Council appointed by Durham had very extended powers. But they were subject to the limitation that none of their ordinances should alter or repeal an Act of the imperial parliament. Now the Act under which treasonable offiences were to be tried contained certain provisions designed to secure justice to those indicted. They were entitled to a challenge of jurors, a copy of the indictment should be furnished to each, a certain period of notice should be allowed for witnesses. All these safeguards to prisoners were swept away by the ordinance, which condemned the refugees to death, merely because of their presence on the soil of Lower Canada. The law required that the prisoners must have a trial.
Melbourne and Glenelg answered Brougham in what seems
to me the only way possible. They were at a serious disadvantage. The point under discussion was one of pure law, and they were, neither of them, lawyers. Worst of all, the Crown lawyers to whom they looked for advice, assured them that the first part of the ordinance was indubitably illegal. Furthermore, an ordinance was like an egg. It could not be partly good, and partly bad. The bad part vitiated the good, and rendered the whole bad.
Glenelg asserted that it behooved the House to look at the general object and effect of Durham's proceeding. The object was to secure the peace and tranquillity of Canada, and if Durham's measures produced that effect, he deserved praise and not censure. In a measure of that importance, and in the state of things existing in Canada, it could not be expected that every minute municipal regulation was to be complied with.
Lord Melbourne gave his attention to that part of the argument which maintained that the ordinance was void, because it Was beyond the powers of the Special Council to pass such a measure. He denied this, and pleaded that the House should remember the gravity of the situation with which Durham had to deal, and, unless they were prepared to demand his recall, to give him their confidence, and not to be weakening the authority of government by perpetually condemning what they did not intend to alter. The allowance of the ordinance by the government would have added nothing to its validity unless the allowance had been sanctioned by parliament. Actions at law might have been entered by the rebels in Bermuda against all those who had advised or taken measures against them under the ordinance, and the courts would have had no option but to decide in their favour. The only thing that safeguarded the officials concerned in the deportation was the Indemnity Act which was passed. Durham maintained that the ordinance was perfectly legal, and that the part relating to Bermuda was inoperative and therefore mere surplusage to be disregarded. He held this opinion till he reached England, when his own legal counsel disabused his mind. He had a case drawn up and presented in the most favourable light, but Charles Austin, one of the most celebrated lawyers of the day and a pronounced radical, declared that the whole ordinance was invalid on account 0f the il14gality of the Bermuda part, and that it was necessary for the government to disallow it.
There seems to be no gainsaying the opinion expressed by Charles Greville in his Diary that it was fortunate that the case occurred before parliament broke up, so that the necessary Acts might pass to secure Durham and all those acting under his authority from the consequences which might have arisen from the later discovery of the irregularity of his proceedings. As one reads his despatches, and studies his acts, one cannot but feel that virtue had gone out of him, and that egotism, always his besetting failing, was now in complete control.
When the news reached Canada that the ordinance was disallowed, addresses of sympathy and confidence poured in from all parts of the two provinces. These were wonderfully soothing, and were quoted triumphantly to ministers. That they were an appeal to his sense of duty towards the people of Canada never seems to have occurred to him. Those closest to him urged him to arouse himself from his torpor, and play the man, and pledged themselves that all would come out well. It was all in vain. The colonial secretary pointed out to him how the ill consequences of the disallowance might be avoided. The purpose of the ordinance was to keep out of the province certain named persons, whose presence might tend to the disturbance of the peace. Glenelg showed that this purpose could be effectually accomplished by suspending the Habeas Corpus Act, and by a proclamation to the effect that if any of these persons entered the province, they would, on being apprehended, be brought to their trial and subjected to any penalty short of death. To remove the difficulty in the way of securing the conviction of guilty parties, owing to the refusal of French-Canadian juries to give weight to incriminating evidence, Glenelg proposed the establishment of a special court to try such cases. Durham would not listen to these suggestions. They savoured, he said, too much of tyranny. He forgot for a moment that his whole government was a tyranny--he called it himself a despotism--and that its sole extenuation lay in the confidence that he would not abuse his powers. If a person confined to prison applied for his Habeas Corpus, it was Durham who would decide whether the application should be acceded to or not. This had been his duty when he first came to Canada, for the Habeas Corpus Act was suspended at that time.
•s for the constitution of the special court, he had virtually admitted the necessity of some arrangement for the trial of political prisoners when he reported the failures of the jury system. But Durham was resolved that nothing should be done so long as he was in charge to prevent the exposure of the government at home to all the obloquy which he hoped would attend the disallowance of his ordinance. That the consequences of his failure to act would all fall upon the province, which it was his duty to safeguard, mattered not at all. He would have no doubt exist anywhere as to the effect of the action of the government, and, over his own signature, advised both exiles and refugees that there was no longer any impediment to their return to the province; nor could any be enacted without the adoption of measures repugnant to his sense of justice or policy.
Buller in his Sketch has attempted a defence and justification of the Proclamation. He says that the effect on the public in Canada so far from being inflammatory, was precisely the opposite; that no disorder, or increase of disaffection, ensued. Durham himself furnishes his own comment on this statement. At the end of September he announced that he would return to England by way of the United States. On October 18, just nine days after the publication of the Proclamation, his secretary, Colonel Couper, was writing to Colborne stating that the menace of impending.hostilities has raised a doubt in Durham's mind as to whether he should leave the province at that time.
Indeed, all the statements made by Durham that he had succeeded in restoring peace and tranquillity in Lower Canada are without foundation. He undoubtedly gained the full confidence of the British Canadians, but nothing he did mitigated the hostility of the French Canadians. Plots and conspiracies were being carried on during the whole period of his stay in Canada, not only in the Upper Province, where no attempt at concealment was made, but in the Lower Province equally. Colonel Grey, his brother-in-law, reported to him that a French Canadian leader confessed to him that recruiting had been going forward in the Richelieu dSstrict since July, 1838, and that he himself had sworn in two hundred and fifty men in one day about the beginning of August.
Durham left Quebec on November 1, and landed in Devonport on the 80th of the same month. His proceedings in England did not escape criticism, but he nowhere escaped criticism. Mr.
Chesterton in one of his books maintained that, as some men were born to be murderers, there were others born to be murdered.
Durham was one of those who was born to be criticized.
In the memoirs of the time, in which judgments are passed on characters, some are praised, some are blamed, but through them all, wherever Durham's name crops up, there comes to be a sort of monotony in the censure and ridicule which greets his appearance, his gestures, and his words. He seemed to be but living out his destiny. But fortunately for his fame, and also for the interests of Canada and indeed all other of the colonial possessions of Great Britain, Durham had another besides the ungrateful task of administering the government of Canada. How great was the anxiety of the whole colonial empire as to the contents of Durham's Report, and how universal were the outpourings with which it was received are manifested in Wakefield's exultant statement that the Report "has now gone the round, from Canada, through the West Indies and South Africa, to the Australias, and has everywhere been received with acclamations."
